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CONTRACTUL INTERNATIONAL DE INVESTITII

Rezumatul tezei de doctorat

Investitiile realizate pe teritoriul unui stat strdin, denumite investitii strdine directe,
constituie o forma de participare la comertul international. Globalizarea a determinat o crestere
spectaculoasa a circulatiei de capital si, in special, a investitiilor externe directe. Fluxurile de
investitii strdine directe, deopotrivd cauza si consecintd a globalizarii, reprezintd o sursda
importantd de castiguri si de productivitate.

Legatura dintre investitiile straine directe si comertul international reprezinta unul dintre
elementele ce caracterizeaza globalizarea, acestea aflandu-se intr-o relatie de interdependenta
si complementaritate. Aproximativ jumatate din comertul mondial se desfasoara intre filialele
grupurilor transnationale de societati, care comercializeaza bunuri si servicii.

Cu precadere dupa cel de-al doilea razboi mondial, la nivel international si regional, s-au
manifestat preocupdri menite sa contribuie la asigurarea unui context economic si politic, care
sa conduca la dezvoltarea comertului si s aduca un plus de siguranta investitorilor straini, dar
si tarilor de origine, exportatoare de capital, in ceea ce priveste protejarea si garantarea
investitiilor realizate pe teritoriul unui stat strain.

Documentele elaborate in cadrul organismelor ce activeaza in domeniul comerfului
international, conventiile multilaterale avand ca obiect garantarea investitiilor straine directe
sau solutionarea diferendelor dintre un stat si un investitor strdin, reteaua de tratate bilaterale
de investitii incheiate intre state cu privire la promovarea si protectia investitiilor, reflectd
interesul major manifestat la nivel international pentru crearea unei noi ordini comerciale
mondiale deschise, echitabile si bazata pe norme care sa se bucure de o larga acceptare.

Dezvoltarea relatiilor comerciale internationale sub forma investitiilor straine directe a
condus la aparitia dreptului international al investitiilor, care are la baza trei elemente
interconectate: dreptul national al statului gazda, contractul de stat si tratate bilaterale de
investitii.

Decizia unei persoane fizice sau juridice de a investi intr-o tard strdina are la baza
beneficiile pe care aceasta se asteaptd sa le obtind In urma investitiei sale si este influentata, in
mod esential, de climatul economic, juridic si politic al statului in care investeste, statul gazda
a investitiei, statul importator de capital. Pe teritoriul unui stat strdin, investitorul poate stabili
relatii investitionale atat cu persoane private, cat si cu statul gazda prin organisme
reprezentative. Aceste relatii se materializeaza prin incheierea de contracte internationale de
investitii. In situatia in care contractele sunt incheiate ntre persoane de drept privat, contractele
internationale de investitii sunt guvernate de reguli de drept international privat.

Contractele internationale de investitii, Tn care parti sunt statul gazda a investitiei prin
entitdtile sale si investitorul strdin, sunt denumite generic contracte de stat. Prin intermediul
contractului de stat, dreptul public (prin dreptul administrativ al statului gazda si dreptul
international public) este legat de dreptul privat (reprezentat de dreptul privat al contractelor si
dreptul international privat).

Alegerea temei de cercetare a plecat de la constatarea ca acest tip de contract, contractul
international de investitii sub forma contractului de stat este putin cercetat in literatura juridica
din Romania. In dreptul romanesc, contractele incheiate de organisme sau autorititi publice,
care au ca obiect punerea in valoare a bunurilor proprietate publicad, executarea lucrarilor de
interes public, prestarea serviciilor publice si prin care se urmareste satisfacerea interesului
public, sunt incadrate legislativ in categoria contractelor de drept administrativ. Doctrina
romaneasca nu a dezvoltat o teorie a contractului de stat, a contractului incheiat de catre stat cu
investitorii straini. Contractele incheiate de stat prin organismele sale sunt analizate in cadrul



teoriei contractelor de drept administrativ. Cercetarea noastra isi propune sa aduca in planul
analizei dimensiunea internationald a contractului de drept administrativ. Internationalitatea
contractului de stat se sprijind pe prezenta elementelor de extraneitate, in principal, cele
referitoare la contractantul investitor strdin, pentru care existd, pe plan international si intern,
mai multe criterii de internationalitate (cetdtenie/nationalitate, domiciliu/sediu). Caracterul
international al contractului de stat se raporteaza, de asemenea, la normele de drept aplicabile,
precum si la posibilitatea solutionarii litigiilor izvorate din aceste contracte de catre instantele
arbitrale internationale.

Prin teza de doctorat Contractul international de investitii ne propunem o analizd a
contractului de stat, contract international de investitii, alegdnd ca sistem de referintd dreptul
romanesc. Dimensiunea internationald a cercetarii va fi asigurata prin raportarea in cercetarea
stiintifica la dispozitiile de drept international si regional din domeniul investitiilor strdine
directe, la practica arbitrala internationald investitionald, la jurisprudenta Curtii de Justitie a
Uniunii Europene (CJUE).

Teza de doctorat cuprinde trei parti, grupate in capitole si sectiuni si concluzii finale.

In Partea I. Preciziri conceptuale, principalele directii de cercetare au in vedere
analizarea naturii juridice a contractului de stat, a trasaturilor care il particularizeaza in randul
contractelor de comert international, precum si a partilor implicate in acordul investitional,
investitorul strain si statul gazda, din perspectiva reglementarilor interne si internationale, a
jurisprudentei nationale, a CJUE si a practicii arbitrale dezvoltate in domeniul investitiilor
internationale.

Cercetarea contractului de stat a urmarit sa evidentieze interdependenta existenta intre cei
trei piloni ai dreptului international al investitiilor si @ analizat modul in care dreptul national al
statului gazda, acordurile bi si multilaterale, regionale si internationale, la care acesta este parte,
influenteaza negocierea, incheierea, executarea sau Incetarea acordului investitional intervenit
intre investitorul strdin si statul gazda.

Decizia investitorilor strdini de a se implica intr-o relatie contractuald de investitie cu
statul gazda trebuie sd aiba la baza, In primul rand, o analiza atentd a legislatiei nationale 1n
materia investitiilor strdine, legislatie denumita in mod generic Cod de investiti, intrucat cadrul
legislativ intern este cel care fixeaza limitele in care vor fi exercitate drepturile si indeplinite
obligatiile partilor. De asemenea, legislatia statului gazda va constitui partea reglementara a
contractului de stat.

Pe langa cadrul normativ intern al statului gazda, la incheierea contractului de stat,
investitorul strdin trebuie sa tina cont si de conventiile internationale si regionale la care statul
gazda este parte. Echilibrul dintre asteptarile investitorului cu privire la protectia investitiei sale
si ale statului gazda referitoare la dezvoltarea si progresul economic a fost adus prin incheierea
tratatelor bilaterale de investitii.

Obligatiile asumate de cétre statul gazda, cat si drepturile conferite investitorului strain
prin incheierea tratatelor bilaterale de investitii reverbereaza in planul relatiei contractuale
dintre investitorul strdin si statul gazda si o influenteaza sub cel putin doua aspecte: protectia si
garantarea internationala a investitiilor si solutionarea litigiilor investitionale.

Investitia, care face obiectul contractului de stat, si investitorul aflat in relatie contractuald
cu statul gazdd vor beneficia de protectia si garantiile prevazute in acordurile bi sau
multilaterale in materia investitiilor straine la care cele doua state (statul importator de capital
si cel exportator de capital) sunt parte, numai in masura in care incheierea contractului de stat
a fost facutd cu respectarea normelor interne ale statului gazda, iar sfera notiunilor de
»investitie” si ,investitor” din aceste acorduri include tipul de investitie si categoria de
investitor parte in contractul de stat. Acesta este considerentul pentru care notiunile de
»investitie” si ,,investitor” formeaza obiectul unei analize pe multiple paliere, cercetare care a



fost extinsa dincolo de cadrul dreptului romanesc si a avut in vedere legislatia regionala,
conventii, acorduri internationale, precum si jurisprudenta internationala.

Acest demers de cercetare s-a impus din perspectiva fenomenul de ,,internationalizare” a
contractului de stat, care traduce vointa partilor de a supune, pe de o parte, incheierea si
executarea intelegerii lor unor reglementari internationale, altele decat legislatia internd a
statului gazda, iar pe de altd parte, de a investi instantele internationale cu solutionarea
diferendelor ce pot aparea in legiturd cu Incheierea, executarea sau incetarea contractelor de
stat.

Dupa intrarea in vigoare, in anul 2009, a Tratatului de la Lisabona de modificare a
Tratatului privind Uniunea Europeana si a Tratatului de instituire a Comunitatii Europene, prin
care investitiile strdine directe au fost incluse in politica comerciald comund a Uniunii
Europene, domeniu exclusiv de reglementare unionala, la nivel regional se poate vorbi si despre
,europenizarea” investitiilor strdine directe si, implicit, a contractului de stat. Fenomenul este
unul complex, cu implicatii multiple si directe, atat asupra relatiilor investitionale dintre statele
membre ale UE, cat si asupra contractelor de stat incheiate de statele membre cu investitori
straini. Investitorul strdin, care va dori sa investeascd in UE, trebuie sa aiba in vedere intreaga
politica in materia investitiilor strdine, care este pusa in practica la nivel regional.

Statele membre au pierdut dreptul de a incheia tratate bilaterale cu state terte, astfel cum
rezultd din Regulamentul (UE) nr. 1219/2012 al Parlamentului European si al Consiliului din
12 decembrie 2012 de stabilire a unor dispozitii tranzitorii pentru acordurile bilaterale de
investitii incheiate intre state membre si tari terte [Regulamentul (UE) nr. 1219/2012]. Conform
art. 3 din Regulamentul (UE) nr. 1219/2012, tratatele bilaterale de investitii incheiate intre
statele membre (TBI intra-UE) isi inceteaza valabilitatea, urmand ca acordurile de investitii cu
tari terte semnate inainte de 1 decembrie 2009 sau inaintea datei aderarii statelor membre la
Uniune, sa poata fi mentinute in vigoare, in conformitate cu Tratatul privind Functionarea
Uniunii Europene si Regulamentul (UE) nr. 1219/2012, pana la intrarea in vigoare a unui acord
bilateral de investitii intre Uniune si aceeasi tara terta.

Pozitia constanta a Comisiei Europene (CE) cu privire la valabilitatea TBI intra-UE, dupa
momentul Lisabona, a fost in sensul in care, TBI intra-UE sunt incompatibile cu dreptul
Uniunii, intrucat reprezintd un sistem paralel de tratate, care se suprapune cu normele privind
piata unicd, pot constitui baza pentru acordarea unor ajutoare ilegale de stat, iar faptul acordarii
de drepturi doar in ceea ce priveste investitorii care provin din unul dintre statele membre
implicate vine in conflict cu principiul nediscrimindrii in randul investitorilor UE de pe piata
unicd. Un alt argument al acestei pozitii il reprezinta imprejurarea ca prin TBI se instituie un
sistem alternativ de solutionare a litigiilor de catre instantele arbitrale, care nu pot aplica in mod
corespunzator dreptul Uniunii In absenta dialogului judiciar cu CJUE prin mecanismul
intrebarii preliminare.

Pozitia CE a fost intaritd prin pronuntarea de catre CJUE in problematica sensibild a
raportului dintre dreptul UE si dreptul international al investitiilor a hotdrarii preliminare in
cauza Achmea, prin care instanta unionala a stabilit c&, in ceea ce priveste clauzele de arbitraj
intre investitori si stat cuprinse in TBI intra-UE, acestea nu sunt valide.

Aceste evolutii in plan politic si juridic sunt de naturd a influenta si derularea contractelor
de stat incheiate de statele membre (SM) cu investitori apartinand altor SM, mai ales in ceea ce
priveste protectia si garantarea investitiilor, modalitatea de solutionare a litigiilor investitionale
si punerea in executare a hotararilor arbitrale deja pronuntate. Aceste aspecte au fost subliniate
in Declaratia reprezentantilor guvernelor statelor membre privind consecintele juridice ale
hotararii Curtii de Justitie din Achmea, precum si protectia investitiilor in Uniunea Europeana
si reglementate prin Acordul privind incetarea tratatelor bilaterale de investitii dintre statele
membre ale Uniunii Europene.



In ceea ce priveste investitorii straini transfrontalieri in UE (investitorii straini proveniti
din SM), acestia pot invoca dreptul UE direct, cadru legislativ unional care se aplicd cu
prioritate fata de dreptul national. Investitorii transfrontalieri pot beneficia de protectia acordata
de TFUE, de Carta drepturilor fundamentale a Uniunii Europene, de principiile generale ale UE
(transparenta, nediscriminarea, egalitatea de tratament, proportionalitatea) si legislatia
sectoriald din domenii precum achizitiile publice, concesiunile de lucrari. Protectia oferitd de
catre legislatia UE investitiilor efectuate de catre investitorii transfrontalieri se intinde pe
intreaga duratd de existenta a investitiei, de la accesul la piata, operarea pe piata, pana la iesirea
de pe piata unica europeana.

Intentia investitorului strdin de a investi in SM poate cunoaste limitdri importante si din
perspectiva punerii in aplicare a Regulamentului (UE) 2019/452 al Parlamentului European si
al Consiliului din 19 martie 2019 de stabilire a unui cadru pentru examinarea investitiilor straine
directe in Uniune [Regulamentul (UE) 2019/452], act normativ direct aplicabil si obligatoriu in
statele membre, care stabileste cadrul pentru examinarea de catre statele membre a investitiilor
straine directe in Uniune din motive privind securitatea sau ordinea publica si un mecanism de
cooperare intre statele membre, precum si intre Statele membre si Comisia Europeana.

in Partea a Il-a. Principale forme contractuale, cadrul general al prezentirii
contractului de stat a fost particularizat prin analizarea principalelor forme ale contractului
international de investitii, a formelor sale clasice (contractul de concesiune), cat si a formelor
moderne (parteneriatul public-privat, production sharing agreements, management
agreements, contractele turnkey, joint venture agreements, contractele build, operate and
transfer) in dreptul international si dreptul romanesc.

In cadrul contractului de concesiune sunt analizate concesiunea de bunuri proprietate
publica, concesiunea de lucrdri si concesiunea de servicii publice. Avand in vedere dreptul
suveran al statelor de a dispune de bunurile aflate in proprietate publica si de resursele lor
naturale, contractul de concesiune de bunuri proprietate publica este reglementat prin legislatia
nationald a fiecdrui stat gazda. La nivel international, nu exista o forma unica a acestui tip de
contract. La nivel regional, in cadrul UE, statele membre se bucura de libertatea administrativa
de a decide cu privire la modul de gestionare adecvat pentru executarea lucrarilor si furnizarea
serviciilor de interes public catre populatie sau de a delega aceste prestatii unor parti terte, de a
defini si de a prevedea caracteristicile serviciilor care trebuie furnizate, inclusiv conditiile
referitoare la calitatea sau la pretul serviciilor.

in UE, in materia concesiunilor de lucrri si a concesiunilor de servicii este in vigoare
Directiva 2014/23/UE a Parlamentului European si a Consiliului din 26 februarie 2014 privind
atribuirea contractelor de concesiune. Calificarea juridica a contractelor incheiate in Statele
membre intre autoritatile sau entitatile contractante si investitorii straini prezinta o importanta
deosebitd, avand in vedere ca, de aceastd calificare, va depinde stabilirea naturii juridice a
contractului si, pe cale de consecinta, si incidenta directivelor europene in materia concesiunilor
sau a achizitiilor publice. In analiza contractului de concesiune, este valorificati jurisprudenta
Curtii de Justitie a Uniunii Europene cu privire la criteriile autonome de calificare a contractelor
de concesiune si a contractelor de achizitie publica.

La nivel international, statele au dezvoltat noi forme contractuale pentru concesiunea
resurselor naturale, care si raspunda in mod adecvat specificului acestor domenii. In aceasta
categorie au fost incluse production sharing agreement si service contract.

Production Sharing Agreement este contractul incheiat intre statul gazda si un investitor
strdin prin care investitorul strain exploateaza resursele de petrol si gaze, statul isi pastreaza
dreptul de proprietate asupra resurselor sale, iar partile impart (share) productia obtinuta.
Production Sharing Agreement pastreaza caracteristicile contractului de concesiune, intrucat
riscul exploatarii apartine investitorului strain.



Prin service contract, investitorul privat pune la dispozitia statului gazda, in schimbul
unei parti a productiei obtinute sau a unei plati fixe, servicii sau informatii tehnice referitoare
la dezvoltarea resurselor minerale.

Din dreptul romanesc, analizdm concesiunile petroliere si miniere (specii ale concesiunii
de bunuri proprietate publicd), drepturile si obligatiile partilor in cadrul acestei categorii de
contracte, precum si modalitatea de incetare a acordurilor petroliere, respectiv a licentelor.

In categoria contractelor de stat, de o larga raspandire la nivel international se bucurd
contractul de antreprizd pentru lucrdri de constructii, prin care investitorul strdin, numit
antreprenor se obligd sd execute In schimbul unui pret, o anumita lucrare pentru statul gazda,
care are calitatea de beneficiar. In dreptul comertului international, contractul de constructii este
incadrat fie In categoria contractelor de antrepriza sau prestdri de servicii, fie in categoria
contractelor de transfer de tehnologie. In dreptul roménesc, contractul de constructii este o
specie a contractului de antrepriza, denumit contract de antrepriza pentru lucrari de constructii.

Aplicand criteriul obiectului, in dreptul comertului international, au fost identificate patru
mari tipuri ale contractului de constructii avand ca obiect constructia de obiective: contractul la
cheie (Turnkey, turn key job, clé en main), prin care antreprenorul se obliga sa proiecteze si sa
execute in beneficiul clientului un anumit obiectiv, fard obligatia de a-1 pune in functiune;
contractul produit en main, in baza caruia antreprenorul se angajeaza sa livreze un obiectiv
realizat intregral si in stare de functionare, obligatia sa presupunand si dotarea cu echipamente,
recrutarea si instruirea salariatilor; contractul marché en main Sau commercialisation en main,
care instituie In persoana antreprenorului atat obligatia de a executa obiectivul, cat si obligatia
de a vinde marfurile produse sau o parte a acestora; contractul BOT (Build, Operate and
Transfer), o formda de concesiune, prin care antreprenorul realizeazd un obiectiv pentru
beneficiar, il exploateaza temporar, dupa care 1l transfera integral beneficiarului lucrarii.

Cresterea accelerata a ritmului constructiilor la nivel international, frecventa cu care se
incheie contractele de constructii, complexitatea operatiunilor pe care le presupune
implementarea unui proiect international au determinat asociatiile profesionale internationale,
precum si organisme independente ce activeaza Tn domeniul comertului international sa
propund modele standard de contract, care sa poate fi folosite ca baza pentru negocierea si
incheierea viitoarelor contracte de constructii. Prezentdm modelele contractuale FIDIC si
analizdm modalitatea in care acestea au fost receptate in legislatia internd din Romania.

In contractele internationale de investitii, contractul BOT intervine intre autoritatile si
entitatile publice reprezentand statul gazda pe teritoriul caruia urmeaza a fi realizat obiectivul
si investitorul strdin, care se obligd la realizarea, exploatarea obiectivului si transmiterea lui in
proprietatea statului gazda la sfarsitul perioadei de exploatare. Contractul BOT este un contract
complex, care reuneste in principal, elemente din contractul Turnkey (proiectare si executie
obiectiv) cu elemente din contractul de concesiune de bunuri (exploatarea obiectivului dupa
realizarea lui).

Pe planul dreptului intern, cercetam prevederile Contractului National de Antrepriza
(CNA) si Contractului National de Proiectare Executie (CNPE), care cuprind conditiile
contractuale generale si specifice, impreuna cu modelul-cadru de acord contractual pentru
contractele de achizitie publicd sau sectoriald de lucrari, care au ca obiect exclusiv executia de
lucrari sau atat proiectarea, cat si executia de lucrari de interes public.

Lipsa specialistilor pentru a face sa functioneze un proiect de investitii intr-un anumit
domeniu sau activitatea unei societdti de stat sau controlate de statul gazda, a condus la aparitia
unui nou tip de intelegere contractuald intre statul gazda si investitorii strdini, management
agreement. In general, contractul de management (management contract sau management
agreement) este definit ca fiind intelegerea contractuala prin care o companie asigura
conducerea unei alte companii in schimbul unei plati, in cazul societatilor controlate de statul
gazda sau pentru obiectivele de interes public, national sau local, conducerea si coordonarea



activitatii poate fi incredintatd unui investitor strdin, proprietatea asupra obiectivului sau
serviciului public apartinand in continuare statului.

Management contract a fost incadrat in categoria contractelor de externalizare
(outsourcing contracts), managementul fiind privit ca o functie separata ce poate fi
externalizata. Contractul de management este, in general, un contract legat de alte intelegeri (de
exemplu, contractele BOT), jucand rolul unui cadru general de reglementare (framework
contract) a relatiilor contractuale dintre parti. Deosebirea dintre management agreement si
contractul de concesiune constd in faptul ca statul gazdd pastreaza responsabilitatea si
proprietatea asupra obiectivului/lucrarii, in timp ce conducerea este detinutd de investitorul
strain. Investitorul strdin care este, de cele mai multe ori, o companie de management
(management company) are ca obligatie principala instruirea personalului societatii de stat cu
privire la cunostintele, abilitatile si calificarile necesare functionarii, gestiondrii unui obiect sau
proiect de interes public, astfel incat acesta sa fie capabil ca, si dupa incetarea contractului de
management, sa pastreze aceiasi parametri de functionare a obiectivului.

In legislatia din Romania, am identificat ca fiind similar management contract din dreptul
comertului international, contractul de management reglementat prin Legea contractului de
management nr. 66/1993, pe care in analizam avand in vedere obiectul, clauzele contractuale,
natura juridicd si modalitdtile de Incetare a relatiei contractuale.

Una dintre cele mai frecvente modalitati aflate la dispozitia unui investitor strdin de a
patrunde pe o piata nationald o reprezintd operatiunea joint venture care imbraca, in principal,
doua forme: intreprinderea joint venture (equity joint venture) si contractul de asociere joint
venture (contractual joint venture). Prima forma presupune aparitia unei noi entitati societare,
organizatd conform dreptului intern al statului pe teritoriul caruia ia nastere, in timp ce a doua
formd are o baza exclusiv contractuald, care nu implicad constituirea unei societiti noi.
Domeniile 1n care este utilizatd aceastd forma de asociere sunt variate: infrastructura, petrol,
gaze naturale, sectorul energetic, nuclear, energie solara, industria miniera, aviatie.

In dreptul romanesc, trasaturile contractului joint venture le regisim sub forma asocierii
in participatie, institutie reglementatd de art. 1949-1954 C. civ., pe care o cercetam din

O alta forma contractuala pentru contractul de stat este Parteneriatul Public-Privat, acord
incheiat pe termen lung intre o autoritate publica si un partener privat, in cadrul caruia
partenerul privat presteazd si finanteazd serviciul public, partajand riscurile asociate
contractului. La nivel international, nu exista o definitie unanim acceptata a Parteneriatului
Public-Privat, fiecare stat folosind o terminologie specifica. Sub umbrela termenului generic de
Parteneriat Public-Privat este inclusa o categorie vasta de contracte, care indeplinesc criterii
referitoare la categoria de bunuri ce fac obiectul acordului, responsabilitatile stabilite in sarcina
investitorului privat, modalitatea de finantare a proiectului.

Principala diferenta dintre Parteneriatul Public-Privat si proiectele traditionale consta in
faptul ca, in primul caz, riscurile sunt partajate intre partenerul public si cel privat. In principiu,
riscurile aferente unui proiect realizat in cadrul unui parteneriat public-privat ar trebui alocate
partii care este cea mai in masurd sd le gestioneze, scopul fiind acela de a obtine un echilibru
optim 1intre transferul riscurilor si compensatia acordatd pdrtii care isi asuma riscurile
respective. Partenerul privat raspunde adesea de riscurile legate de proiectarea, constructia,
finantarea, gestionarea si mentenanta infrastructurii in cauza, in timp ce partenerul public 1si
asuma, de regula, riscuri la nivel de reglementare.

Dupa prezentarea formelor de parteneriate existente la nivelul UE, am analizat
reglementarea de drept intern in materia parteneriatelor public-privat: Parteneriatul Public-
Privat contractual si Parteneriatul Public-Privat institutional, accentuand deosebirea
conceptuala dintre viziunea existentd la nivel regional si cea a legiuitorului roman.



Partea a Il1-a. Mijloacele de solutionare a litigiilor legate de investitii reprezintd a
treia directie de cercetare. Solutionarea diferendelor investitionale investitor-stat cunoaste
mijloace specifice acestui domeniu: protectia diplomatica si comisiile mixte. In cadrul acestor
modalitati, prezentam evolutia istorica a institutiilor protectiei diplomatice si a comisiilor mixte,
conditiile privind exercitarea formelor de protectie, dar si modul in care protectia diplomatica
si comisiile mixte mai pot reprezenta mijloace moderne de apdrare a drepturilor investitorilor
straini.

In cadrul mijloacelor alternative de solutionare a litigiilor investitori-state analizam
mijloacele de solutionare alternativa a disputelor precum dispute board, comisia CAD sau fact-
finding, care traduc in practica nevoia de celeritate si expertiza impuse de executarea
contractelor de stat.

Medierea si concilierea, desi sunt utilizate ca mijloace alternative de solutionare a
litigiilor in dreptul comertului international, prezinta particularitdti in solutionarea diferendelor
din domeniul investitiilor straine directe. Pe plan international, partile contractului de stat pot
apela la numeroase centre de arbitraj international, care ofera servicii de mediere si conciliere
adaptate specificului relatiei investitionale. Un pas important in promovarea medierii ca mijloc
de solutionare alternativ a litigiilor investitionale la nivel international il reprezinta intrarea in
vigoare a United Nations Convention on International Settlement Agreements Resulting from
Mediation (Conventia ONU cu privire la acordurile internationale rezultate in urma medierii,
Conventia de la Singapore), pe care o prezentdm 1n elementele sale principale. O reglementare
noua asupra careia ne-am oprit in cercetare este dialogul structurat prevazuta in Acordul privind
incetarea tratatelor bilaterale de investitii dintre statele membre ale Uniunii Europene, 0
mediere sui generis, care se aplica doar in relatia investitor strain-state membre.

Arbitrajul international in materia investitiilor prezinta particularititi fatd de arbitrajul
comercial international. Pe plan international, singurul centru de arbitraj specializat in
arbitrajele dintre investitorii strdini si state este Centrul International pentru Reglementarea
diferendelor privind investitiile (International Center for Settlement of Investment Disputes,
ICSID). Tribunalele arbitrale ICSID au creat o practica arbitrald bogata plecand de la oferta de
arbitraj erga omnes pe care statul gazda o face prin tratatele bilaterale de investitii pe care le
incheie cu statul de origine a investitorului sau dispozitii din legea interna si, in mod individual,
investitorului prin clauza de arbitraj din contractul de stat. In acest context, analizam deosebirea
dintre treaty claim si contractual claim, adica dintre arbitrajul initiat in baza tratatului bilateral
de investitii si actiunea arbitrald introdusa in temeiul contractului de stat, ilustrata prin practica
arbitrala ICSID.

Pentru solutionarea litigiilor investitionale, partile contractului de stat pot alege arbitrajul
ad-hoc sau arbitrajul institutionalizat, avand la dispozitie mai multe reguli de arbitraj, dintre
care cele mai utilizate sunt cele propuse de United Nations Commission on International Trade
Law (UNCITRAL) si ICSID. Prezentam aceste reguli de arbitraj din perspectiva elementelor
particulare, care se aplicd in materia investitiilor internationale, precum si a celor de noutate,
exemplificative in acest sens fiind Regulile UNCITRAL privind transparenta in arbitrajul
dintre investitori si state inifiat in temeiul tratatelor. In cazul arbitrajului ICSID, analizim
procedura amicus curiae, interventia tertilor in procedura arbitrald cu referire, in special, la
interventiile Comisiei Europene in litigiile investitionale izvorate din incalcari ale TBI intra-
UE.

Recunoasterea si executarea sentintelor arbitrale pronuntate in materia investitiilor
internationale reprezintd una dintre cele mai importante etape ale procedurii solutiondrii
litigiilor, care poate avea loc in baza Conventiei Organizatiei Natiunilor Unite din 10 iunie 1958
pentru recunoasterea si executarea sentintelor arbitrale straine (Conventia de la New York) sau
a Conventiei din 18 martie 1965 pentru reglementarea diferendelor relative la investitii intre
state si persoane ale altor state (Conventia de la Washington). In cazul celor doud conventii,



analizam conditiile In care pot fi recunoscute si executate sentintele arbitrale straine, precum si
provocarile pe care le poate Incerca un investitor strain in demersul sau de a pune in executare
o hotarare arbitrala ICSID pe teritoriul unui stat membru al UE, in cazul Micula.

Intr-o sectiune dedicati, aducem in prim plan relatia dintre arbitrajul investitional si
dreptul UE din prisma jurisprudentei recente a CJUE pronuntata in cauza Achmea si cauza PL
Holding, jurisprudenta care sustine lipsa de validitate a clauzelor de arbitraj din TBI intra-UE.

In dreptul roménesc, in fata instantelor de judecata, litigiile rezultate din contractele de
stat se desfasoara dupa o procedura derogatorie de la dreptul comun, dintre particularititile sunt
avute in vedere chestiunile referitoare la competenta instantelor de judecata, legea aplicabila,
calitatea procesuala, categorii de litigii care pot fi deduse judecatii instantelor statale,
posibilitatea suspendarii executdrii contractelor de stat, precum si punerea in executare a
hotararilor judecatoresti.

Reforma sistemului de solutionare a litigiilor din domeniul investitiilor internationale
reprezintd o preocupare la nivel international, care incearcd sa raspunda nemultumirilor
exprimate fata de sistemul actual de solutionare a litigiilor dintre investitori si state, In special,
fatd de arbitrajul investitional international. In sectiunea dedicati acestei problematici,
prezentam o reforma realizati: mecanismul de solutionare a litigiilor investitori-state
reglementat prin Acordul Economic si Comercial Cuprinzator (CETA) intre Canada, pe de o
parte, si Uniunea Europeana si statele sale membre, dar si principalele directii de reforma pe
care le are in dezbatere Grupul de lucru III din cadrul UNCITRAL céruia i s-a incredintat
misiunea de a propune solutii adecvate la problemele identificate.

In cadrul partii Concluzii Finale, in baza cercetirii efectuate, avansim cateva propuneri
de lege ferenda pentru cadrul normativ intern, dar si cateva posibile directii de actiune punctuale
pentru reforma sistemului privind solutionarea diferendelor investitor-state la nivel
international.

Studierea tematicii expuse si elaborarea tezei de doctorat au in vedere utilizarea
metodologiei juridice inteleasa ca ansamblu de cercetare cuprinzdnd metodele normativa,
doctrinara, logica, istoricd, comparativa, calitativa, cantitativd, informationald, sistemicad si
prospectiva.
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INTERNATIONAL INVESTMENT CONTRACT

Doctoral Thesis Summary

Investments performed on the territory of a foreign state, denominated foreign direct
investments, represent a form of international trade participation. Globalisation determined a
spectacular movement of capital growth and, particularly, of foreign direct investments. Foreign
direct investments flows, both cause and consequence of globalisation, represent a significant
source of earnings and productivity.

The connection between foreign direct investments and international trade constitutes an
element characteristic to globalisation, being linked in a relation of interdependence and
complementarity. Approximately half of the global trade is being performed between the
branches of transnational companies, providing goods and services.

Particularly following World War 11, various national and regional interests were noticed
in order to ensure an economic and politic background, oriented towards trade development and
additional safety related to the protection and guarantee of investments performed in foreign
countries, dedicated to foreign investors and native countries, as capital exporters.

The documents elaborated within international trade organisations, multilateral
conventions focused on foreign direct investments guarantee or on resolution of disputes
between a state and a foreign investor, the network of bilateral investment treaties concluded
between states regarding the promotion and protection of investments reflect the major
international interest on creating a new open righteous global trade order based on norms of
large acceptance.

The development of international trade relations as foreign direct investments determined
the appearance of international investment law, based on three interconnected elements, namely
the national law of the host state, state contract and bilateral investment treaties.

The decision of a physical or legal entity of investing in a foreign country is based on the
benefits following the investment and is essentially influenced by the state’s economic, legal
and political climate, the host state of the investment, and the capital importing state. Within
the foreign state the investor is entitled to establish investment relations both with legal entities
and the host state through representative organisations. Such relations are associated with the
conclusion of international investment contracts. Should the agreements be concluded by legal
entities, the international investment contracts shall be governed by international private law
regulations.

The international investment contracts, where the parties include the host state of the
investment through its entities and the foreign investor, are generally denominated state
contracts. By means of the state contract, the public law (through the administrative law of the
host state and the international public law) is connected to the private law (represented by the
private law of agreements and the international private law).

The choice of the research topic originated in the conclusion that the type of contract
herein, namely the international investment contract as the state contract is least distinguished
within the Romanian legal literature. The contracts concluded by organisations or public
authorities, focused on the turning into profit of public property goods, public interest works,
public service provision, and the compliance with the public interest, are legally included within
the category of administrative law contracts according to the Romanian law. The Romanian
doctrine failed to develop a state contracts theory with reference to the contracts concluded by
the state with foreign investors. Such agreements concluded by the state through its
organisations are analysed within the administrative law contracts theory. The research herein
aims to redirect the analysis towards the international dimension of the administrative law



contracts. The internationality of the state contracts is mostly based on the existence of
extraneity elements related to the foreign contractor investor who benefits internationally and
internally from various international criteria (citizenship / nationality, residence / headquarters).
The international character of the state contracts also includes applicable rules of law and the
possibility of specific dispute resolution by the international arbitration.

The International Investment Contract doctoral thesis aims to render an analysis of the
state contract as an international investment contract, focused on the Romanian law as its
system of reference. The international research dimension shall be ensured by a close reference
to the international and regional law dispositions afferent to foreign direct investments,
international investment arbitration practice, and the case law of the Court of Justice of the
European Union (CJEU).

The doctoral thesis includes three parts, divided into chapters and sections and final
conclusions.

Within Part 1. Conceptual Mentions, the main research guidelines focus on the legal
analysis of the state contract, its characteristics differentiating it within the international trade
contracts, and the parties involved in the investment contracts, the foreign investor and the host
state, from the perspective of internal and international regulations, national case law, CJEU,
and the international investment arbitration practice.

The state contracts research aimed to emphasize the interdependence between the three
major elements of the international investment law and analysed the influence of the host state’s
national law, its bilateral, multilateral, regional and international agreements over the
negotiation, conclusion, performance or termination of the international investment contracts
between the foreign investor and the host state.

The decision of foreign investors related to their investment agreement relation with the
host state must be firstly based on a precise analysis of the national legislation afferent to foreign
investments, denominated generally Investment Code because the internal legal framework sets
the limits of parties’ liabilities and obligations. Furthermore, the host state legislation shall
represent the state contract regulatory principle.

Besides the internal regulatory framework of the host state, upon the state contract
conclusion, the foreign investor must also consider the international and regional conventions
the host part belongs to. The balance between the investor’s expectancies related to its
investment’s protection and the host state’s concerns afferent to the economic development and
progress is settled through the bilateral investment treaties.

The host state’s obligations and the foreign investor’s liabilities as a result of signing the
bilateral investment treaties influence their contractual relation at least from two aspects,
namely the international protection and guarantee of investments and their specific dispute
resolution.

The investment, representing the object of the state contract and the investor bound to an
agreement relation with the host state shall benefit from the protection and guarantee mentioned
in the bilateral or multilateral investment agreements the two states (the capital importing and
exporting states) are part of only if the conclusion of the state contract was performed in
compliance with the internal regulations of the host state and the terms of “investment” and
“investor” within such agreements include the type of investment and the category of investor
as a party of the state agreement. This is the reason why such terms represent the object of a
complex analysis, which has been extended beyond the Romanian law framework and
considered regional legislation, conventions, international agreements, and the international
case law.

Given the "internationalisation” phenomenon of the state contract, the research approach
herein may be defined as a translation of parties” will to obey, on the one hand, to the conclusion
and performance of their agreement according to specific international regulations, different



from the host state’s internal legislation and, on the other hand, to the empowerment of
international courts with the resolution of disputes specific to the conclusion, performance or
termination of state agreements.

Once the Treaty of Lisbon regarding the ratification of the Treaty concerning the
European Union and the Treaty establishing the Community Treaty came into force in 2009,
by means of which direct foreign investments have been included within the common trade
policy of the European Union, an exclusively unional regulatory domain, regionally there might
be references to the “europenisation” of foreign direct investments and, implicitly, of the state
contract. The phenomenon is complex, with multiple and direct implications both in the
investment relations between the EU member states and the state agreements concluded by the
member states with foreign investors. The latter, willing to invest within EU, must consider the
foreign investment politics practiced regionally.

The member states lost their right of concluding bilateral treaties with third states, as
mentioned within the Regulation (EU) No 1219/2012 of the European Parliament and of the
Council of 12 December 2012 establishing transitional arrangements for bilateral investment
agreements between Member States and third countries [(EU) Regulation no. 1219 / 2012].
According to art. 3 within the (EU) Regulation no. 1219/ 2012, the bilateral investment treaties
concluded between member states (intra-EU BIT) terminate their validity whereas the
investment agreements concluded with third countries signed prior to 1%t December 2009 or
before the date of member states admission into the Union are still into force in compliance
with the Treaty regarding the Functioning of the European Union and the (EU) Regulation no.
1219 /2012 until the entering into force of a bilateral investment agreement between the Union
and the same third country.

The constant position of the European Commission (EC) regarding the intra-EU BIT,
following the Lisbon moment, is an explanation for the intra-EU BIT incompatibility with the
Union’s law because it represents a parallel system of treaties, superposed with the single
market norms, being a potential foundation for state illegal support, and the exclusive rights for
investors within one of the member states involved contradicts the non-discrimination principle
related to the single market EU investors. Additionally, due to BIT, an alternative dispute
resolution system is constituted by the arbitration courts, which fail to correspondingly apply
the Union’s law in the absence of legal dialogue with the CJEU through the preliminary ruling
mechanism.

The EC position was consolidated through the CJEU’s involvement in the sensitive
problematics of the EU and international investment laws with reference to the preliminary
resolution in the Achmea case, through which CJUE settled the invalidity of arbitration
agreements mentioned in intra-EU BIT regarding the investors and the state.

Such political and legal evolutions may influence the performance of state contracts
concluded by the member states (MS) with investors from other MS, particularly with reference
to the protection and guarantee of investments, investment dispute resolution and the execution
of arbitral awards. Such aspects were also emphasized within the Declaration of the
representatives of the governments of the member states, of 15 january 2019 on the legal
consequences of the judgment of the Court of Justice in Achmea and on investment protection
in the European Union and regulated through the Agreement for the termination of Bilateral
Investment Treaties between the Member States of the European Union.

Regarding the cross-border foreign investors in EU (foreign investors from MS), they are
entitled to directly invoke the EU law, a unional regulatory framework applicable prior to the
national law. Cross-border investors might benefit from the Treaty on the Functioning of the
European Union protection, the Charter of Fundamental Rights of the European Union, EU
general principles (transparency, non-discrimination, equal treatment, proportionality) and the
sector legislation including public procurement, work lease. The protection ensured by the EU



legislation to the cross-border investors covers the entire investment duration, including the
market access, operation and the exclusion from the European single market.

The foreign investor’s intention of MS investment may have significant limitations with
reference to the application of the Regulation (EU) 2019/452 of the European Parliament and
of the Council of 19 March 2019 establishing a framework for the screening of foreign direct
investments into the Union [(EU) Regulation 2019/452], a direct normative act applicable and
mandatory for member states, establishing the examination framework by the member states of
foreign direct investment within the Union for grounds such as security or public order and a
cooperation mechanism between the member states and between the member states and
European Commission.

Within Part Il. Main Contractual Forms, the general framework of the state contract
presentation was customised by analysing the main forms of the international investment
contracts, its classic forms (concession contract) and moderns ones (public-private partnership,
production sharing agreements, management agreements, turnkey agreements, joint venture
agreements, build agreements, operate and transfer) within the international and Romanian
law.

Public property, works concession and public services concession are analysed within the
concession contract. Considering the states’ sovereign right of disposing public property and
their natural resources, the public property concession contract is regulated through the national
legislation of each host state. There is no single international form of this type of agreement.
Regionally, within EU, the member states are ensured administrative entitlement for the proper
management of work execution and public interest services provision to the population or for
the transfer of such services to third parties, the definition and forecast of services
characteristics to be provided, including the conditions related to the quality or price of such
Services.

Within EU, the Directive 2014/23/EU of the European Parliament and of the Council of
26 February 2014 on the award of concession contracts is in force with reference to works
concession and services concession. The legal eligibility of contracts concluded within member
states between the contracting authorities or entities and foreign investors are extremely
important given the fact that such eligibility depends on the legal nature of the agreement and,
consequently, on the European directives’ incidence with reference to public concession or
procurement. The case law of the European Union Court of Justice rules the concession contract
analysis with reference to the autonomous eligibility concession criteria and public procurement
agreements.

The states have internationally developed new contractual forms for natural resources
concession in order to proper respond to the specific of these domains. Production sharing
agreement and service contract have been included in this category.

Production Sharing Agreement represents the contract concluded between the host state
and a foreign investor by means of which the foreign investor uses oil and gas resources, the
state maintains its ownership over its resources and the parties share the resulted production.
Production Sharing Agreement has the characteristics of the concession contract because the
use risk belongs to the foreign investor.

Through service contract, the private investor provides services or technical information
related to the development of mineral resources to the host state in return for a share afferent to
the obtained production or a fixed payment.

Regarding the Romanian law, the analysis includes oil and mine lease (categories of
public property concession), the liabilities and obligations of parties within the category of
agreements herein, and the termination, respectively permits of oil agreements.

The contractor agreement for construction works is internationally popular within the
category of state contracts, by means of which the foreign investor, named entrepreneur is



bound to perform a certain project for the host state, as its beneficiary in return for a price.
Within the international trade law, the construction agreement is included either in the category
of contractor or services agreement, or in the category of technology transfer agreements.
Within the Romanian law, the construction contract represents a section of the contractor
agreement, denominated the contractor agreement for construction works.

Applying the criterion of the object, within the international trade law, four major types
of the construction contracts were identified, focused on building projects, namely turnkey or
clé en main, by means of which the entrepreneur is bound to design and perform a certain
project for client’s benefit, without commissioning it; produit en main agreement by means of
which the entrepreneur is bound to deliver a fully completed and operational project, including
equipment provision, employees’ recruiting and instruction, marché en main O
commercialisation en main agreement, by means of which the entrepreneur is both bound to
perform the project and to completely or partly sell the goods results; BOT (Build, Operate and
Transfer) agreement as a form of lease, by means of which the entrepreneur performs a project
for the beneficiary, temporarily uses it and, then, fully transfers it to the project’s beneficiary.

The international accelerated growth of constructions, frequency of construction contracts
conclusion, complexity of operations related to the implementation of an international project
determined the international professional associations and independent organisations within the
international trade domain to propose standard contractual models in order to be used as
foundation for the negotiation and conclusion of future construction agreements. FIDIC
contractual models are presented in the paper herein and their reception within the Romanian
internal legislation is analysed.

Within the international investment agreements, BOT contract interferes between the
authorities and public entities representing the host state where the project shall be performed
and the foreign investor bound to perform, use and transfer the project within the ownership of
the host state at the end of the usage period. The BOT contract represents a complex agreement,
including mainly elements from the Turnkey agreement (design and project performance) with
elements afferent to the lease agreement (project usage following its performance).

Within the internal law, the provisions of the National Contractor Agreement (NCA) and
the National Design and Execution Agreement (NDEA), which include the general and specific
contractual conditions, along with the model-contractual framework for public or sectorial work
procurement agreements, which exclusively refer to the work performance or both to the design
and the performance of public interest works are analysed.

The lack of experts dedicated to transform an investment project into a functional one
within a specific domain or the activity of a state company or controlled by the host state
determined the appearance of a new contractual agreement type between the host state and
foreign investors, namely the management contract. Generally, the management contract is
defined as the contractual agreement by means of which a company ensures the management
of another company in return for a payment with reference to the companies controlled by the
host state or for public, national or local interest projects, the management and coordination of
activity may be distributed to a foreign investor but the ownership of the project or the public
service would still be the state’s.

The management contract was included in the category of outsourcing agreements, the
management being considered a separated function which might be externalised. The
management contract is generally an agreement connected to others (for instance, BOT
agreements), representing a general regulatory framework of contractual relations between the
parties (framework contract). The difference between the management contract and the
concession contract includes the host state’s liability and ownership with reference to the
project / work whereas the management is transferred to the foreign investor. The latter is most
of the time a management company bound to train the state company’s personnel with reference



to the know-how, skills and qualifications necessary for its commissioning, management a
public object or project in order to maintain its functionality parameters following the lease of
the management contract.

Within the Romanian legislation, the management contract regulated in compliance with
the Management Contract Law no. 66/1993 was defined as being similar to the management
contract within the international trade law, its object, contractual dispositions, legal nature, and
the contractual relation termination.

One of the most frequent modalities at the disposal of a foreign investor in order to enter
a national market is the joint venture operation under two forms, namely the equity joint venture
and the contractual joint venture. The first one includes the appearance of a new entity,
organised according to the internal law of the state to be founded, whereas the second is
exclusively based on a contractual foundation, which does not include a new company. The
domains where such a joint venture is used are various, namely infrastructure, oil, natural gas,
energy, solar energy, mine industry, aviation.

Within the Romanian law, the joint venture agreement characteristics include the joint
venture, an institution regulated through art. 1949-1954 Civil Code, analysed as the joint
venture between a state organisation and a foreign investor.

Another contractual form for the state agreement is the Public-Private Partnership, a
long-term agreement concluded between a public authority and a private partner, where the
private partner performs and finances the public service, distributing the risks afferent to the
agreement. There is no universally accepted international definition for the Public-Private
Partnership, each state using a specific terminology. Under the umbrella of the general term of
the Public-Private Partnership a vast category of agreements is included, which fulfil criteria
related to the category of goods which represent the object of the agreement, private investor’s
liabilities, and the project financing modality.

The main dissimilarity between the Public-Private Partnership and traditional projects
is the distribution of risks between the public and private partners. Basically, the risks afferent
to a project performed within a public-private partnership ought to be allocated to the party
most competent for their management, in order to obtain optimum balance between the transfer
of risks and the compensation ensured to the parties assuming such risks. The private partner is
often liable for the risks related to the design, construction, financing, management, and
maintenance of the infrastructure whereas the public partner also assumes regulatory risks.

Following the presentation of EU partnerships forms, the internal law regulations
afferent to the public-private partnerships was analysed: the contractual Public-Private
Partnership and the institutional Public-Private Partnership, with an emphasis on the conceptual
difference between the regional and the Romanian legislator’s visions.

Part I11. Means of Investment Disputes Resolution represent the third research
direction. The investor-state investment disputes resolution includes specific means to this
domain, namely diplomatic protection and mixed commissions. Within such methods, the
presentation also includes the historical evolution of the diplomatic protection institutions and
mixed commissions, the conditions related to the protection forms exercise and the diplomatic
protection and mixed commissions which may still represent ways of modern defence for
foreign investors.

Within the alternative dispute resolutions means between investor-state, dispute board,
CAD commission or fact-finding are analysed as the main alternative dispute resolution
modalities, representing the practical need for celerity and expertise imposed by the
performance of state contracts.

Although used as alternative dispute resolutions means in international trade law,
mediation and conciliation have specific particularities related to the resolution of disputes
afferent to direct foreign investments. Internationally, the state contracts parties are entitled to



appeal to various international arbitration centres, providing mediation and conciliation services
adapted to the specific investment relation.

The entering into force of the United Nations Convention on International Settlement
Agreements Resulting from Mediation (the ""Singapore Convention on Mediation™) presented in
its core, represents an important step in promoting mediation as an international mean of
alternative dispute investment resolutions. The structured dialogue mentioned in the Agreement
for the Termination of Bilateral Investment Treaties between EU Member States represents a
new regulation, a sui generis mediation, exclusively applicable for the relation foreign investor-
member states.

International investment arbitration is different from the international trade arbitration.
Internationally, the sole arbitration centre specialised in the arbitration between foreign
investors and states is the International Centre for Settlement of Investment Disputes, ICSID.
ICSID arbitration tribunals designed a complex arbitration practice starting from the erga
omnes arbitration offer which the host state provides though bilateral investment treaties
concluded with the investor’s state of origin or through internal law dispositions and,
individually, to the investor by method of the arbitration disposition mentioned in the state
agreement. Within such context, the difference between treaty claim and contractual claim is
analysed, namely between the arbitration initiated based on the bilateral investment treaty and
the arbitration action introduced in compliance with the state agreement, exposed through the
ICSID arbitration practice.

For investment disputes resolution, the state contract parties are entitled to choose from
ad-hoc or institutionalised arbitration, having at their disposal various arbitration regulations,
the most used ones being those proposed by the United Nations Commission on International
Trade Law (UNCITRAL) and ICSID. Such arbitration regulations were presented in terms of
their particularities, applicable within international investments and new elements, the
UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration being worth
mentioning. For ICSID arbitration, the amicus curiae procedure, third parties’ intervention in
arbitration procedure with a particular mention related to the European Commission’s
implications in the investment disputes as a consequence of intra-EU BIT breaches are
presented.

The recognition and enforcement of arbitral awards related to international investments
represents one of the most significant stages of dispute resolution procedure, which might be
connected to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(New York, 1958) (the "New York Convention™) or the Convention on the settlement of
investment disputes between States and nationals of other States (the “Washington
Convention”). Given the two conventions, the conditions of foreign arbitral awards recognition
and enforcement are analysed, along with the challenges which foreign investors might face in
their enforcement approach of an ICSID arbitral award within the territory of an EU member
state, as in the Micula case.

In a particular section the relation between the investment arbitration and EU law in terms
of recent CJEU case law afferent to the Achmea and PL Holding cases, claiming the lack of
validity afferent to the arbitration intra-EU BIT dispositions, is directly approached.

According to the Romanian law, before the courts, the disputes afferent to the state
contracts are approached in compliance with a derogatory procedure from the common law,
including particularities such as court competence, applicable law, processual quality,
categories of disputes which might be transferred to the state courts, possibility of state
agreements suspension execution, and the execution of judgements.

The reform of international investment dispute resolution system represents an
international concern, attempting to respond to the dissatisfactions related to the actual system
of disputes resolutions between investors and state and, particularly, with reference to the



international investment arbitration. Within the section dedicated to the issue herein a complete
reform is presented, namely the resolution mechanism of investors-states disputes, regulated
through the Comprehensive Economic and Trade Agreement (CETA) between Canada, of the
one part, and the European Union and its Member States, of the other part and the main reform
orientations under the discussion of the Working Group Il within UNCITRAL focused on
proposing proper solutions to the identified issues.

Within the Final Conclusions section, based on the research herein, various de lege
ferenda proposals for the internal regulatory framework and potential guidelines on point
related to the resolution reform of international investor-states disputes are mentioned.

The study of the topic herein and the doctoral thesis elaboration have considered the use
of the legal methodology defined as a research framework including regulatory, doctrinaire,
logical, historical, qualitative, quantitate, informational, systemic, and prospective methods.
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